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This is the second part of the country report of the Philippine delegation which shares 
with the other participants challenges and experiences in the environmentally safe 
disposal of IP-infringing goods, the environmental policy considerations taken into 
account by judges when assessing orders to be rendered relating to the disposal and/or 
destruction of IP-infringing goods and other issues relating to the policy of storage, 
disposal and destruction thereof. 
 
 

 
CASE SCENARIO: 
 
An Information was filed against 3 persons for Violation of RA 8293 

otherwise known as the “Intellectual Property Code of the Philippines”.  The 

seized items are counterfeit bleaching products imitating the registered 

mark, container and dominant features of a leading bleaching product of the 

private complainant registered with the Intellectual Property Office of the 

Department of Trade and Industry.   

 

After trial, the court rendered a decision finding all the accused guilty 

beyond reasonable doubt.  Part of the judgment states “The private 

complainant is further directed to coordinate with the Department of 

Environment and Natural Resources (DENR) on how best the seized items 

shall be destroyed without causing injury to the environment and then 

manifest the result of the consultation to this Court for consideration.” 
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OUTCOME OF CONSULTATION OF PARTIES:  agreement that the 

seized items be turned over to the private complainant for recycling. 

 

ISSUE:  Can recycling be considered a form of destruction within the ambit 

of the law? 

The Philippine substantive law on intellectual properties is the 

INTELLECTUAL PROPERTY CODE OF THE PHILIPPINES (Republic 

Act No. 8293), while the procedural law is the RULES OF PROCEDURE 

FOR INTELLECTUAL PROPERTY CASES (A.M. No. 10-3-10-SC).   The 

pertinent provisions in regard to destruction are the following: 

 

INTELLECTUAL PROPERTY CODE OF THE PHILIPPINES  
[Republic Act No. 8293]  

 
Sec. 157. Power of Court to Order Infringing Material 
Destroyed. -  
 
 
157.1. In any action arising under this Act, in which a violation 
of any right of the owner of the registered mark is established, 
the court may order that goods found to be infringing be, 
without compensation of any sort, disposed of outside the 
channels of commerce in such a manner as to avoid any harm 
caused to the right holder, or destroyed; and all labels, signs, 
prints, packages, wrappers, receptacles and advertisements in 
the possession of the defendant, bearing the registered mark or 
trade name or any reproduction, counterfeit, copy or colorable 
imitation thereof, all plates, molds, matrices and other means of 
making the same, shall be delivered up and destroyed.  
 
157.2. In regard to counterfeit goods, the simple removal of the 
trademark affixed shall not be sufficient other than in 
exceptional cases which shall be determined by the 
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Regulations, to permit the release of the goods into the 
channels of commerce. (Sec. 24, R. A. No. 166a).  
 

 
On the procedural aspect –  

 
 
RULES OF PROCEDURE FOR INTELLECTUAL PROPERTY 
CASES (A.M. No. 10-3-10-SC)    
 
 
Rule 20 - ORDER OF DESTRUCTION  
 
Sec. 1.  Order of destruction. – At any time after the filing of 
the complaint or information, the court, upon motion and after 
due notice and hearing where the violation of the intellectual 
property rights of the owner is established, may order the 
destruction of the seized infringing goods, objects and devices, 
including but not limited to, sales invoices, other documents 
evidencing sales, labels, signs, prints, packages, rappers, 
receptacles, and advertisements and the like used in the 
infringing act. 
 
Such hearing shall be summary in nature with notice of hearing 
to the defendant or accused to his last known address to afford 
the defendant or accused the opportunity to oppose the motion.  
 
 
SEC. 2. Conditions for order of destruction. -–The court may 
only  issue an Order of Destruction, subject to the following 
conditions: 
 
a) An inventory and photographs of the seized infringing goods 
have been taken before destruction at the place where the 
seized infringing goods are stored; 
 
b) The taking of the inventory and photographs must be 
witnessed and attested to by: (1) the accused or counsel or 
agent, or in their absence, an officer of the barangay where the 
seized infringing goods are stored; (2) the complainant, his 
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representative or counsel; (3) the public officer who seized the 
items or a representative of his office; and (4) a court officer 
authorized by the court to supervise the destruction of the 
seized infringing goods; 
 
c) Representative samples of the seized infringing goods have 
been retained in a number and nature as to suffice for 
evidentiary purposes; 
 
d) An inventory of the representative samples has been made by 
the persons enumerated under (b) above; 
 
e) The court officer authorized to supervise the destruction has  
submitted a report thereon, within five (5) days from the date of  
destruction, to which is attached (i) the inventory and 
photographs of the seized infringing goods and (ii) the 
inventory of the representative samples; and 
 
f) The applicant has posted a bond in an amount fixed by the 
Court.” 
 

 

It should be noted that the above provisions are compliant with the TRIPS 

Agreement1 particularly under Article 46 thereof that reads: 

 

Article 46 
Other Remedies  

    “In order to create an effective deterrent to infringement, the 
judicial authorities shall have the authority to order that goods 
that they have found to be infringing be, without compensation 
of any sort, disposed of outside the channels of commerce in 

                                                
1   The TRIPS Agreement (Agreement on Trade-Related Aspects of Intellectual Property Rights) is 
Annex 1C of the Marrakesh Agreement Establishing the World Trade Organization, signed in Marrakesh, 
Morocco on 15 April 1994. 
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such a manner as to avoid any harm caused to the right holder, 
or, unless this would be contrary to existing constitutional 
requirements, destroyed. The judicial authorities shall also 
have the authority to order that materials and implements the 
predominant use of which has been in the creation of the 
infringing goods be, without compensation of any sort, disposed 
of outside the channels of commerce in such a manner as to 
minimize the risks of further infringements. In considering such 
requests, the need for proportionality between the seriousness 
of the infringement and the remedies ordered as well as the 
interests of third parties shall be taken into account. In regard 
to counterfeit trademark goods, the simple removal of the 
trademark unlawfully affixed shall not be sufficient, other than 
in exceptional cases, to permit release of the goods into the 
channels of commerce. 

 

However, an examination of both the substantive law and the rules of 

procedure, shows that the word “destruction” of the infringing goods is not 

given any specific meaning, although the law gives the principles to be 

followed in the destruction of the infringing goods such as: 

 
- disposal of goods “outside the channels of commerce” 
- disposal “in such manner as to avoid any harm caused to the right 

holder” 
- disposal “in such a manner as to minimize the risks of further 

infringements” - purpose is effective deterrent remedial measure 
 
 

In view of the absence of specific definition to “destruction”, the tendency 

therefore is to give it its general meaning which may be any or all of the 

following: obliteration, annihilation, demolition, ruin or damage.   
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Under the above general understanding of destruction, recycling may not 

come within the purview of the term. 

 

As a Judge, considering the absence in the law of a specific definition of the 

term “destruction” as to squarely provide for the situation presented before 

the Court for resolution, I have opted to give the term a liberal interpretation 

as to give way to the agreement of the parties to recycle the infringing 

goods.  The basis for my judgment are the following: 

 

1. The common objective of the principle requiring the destruction of 

the intellectually infringing goods is to create an effective 

deterrent to infringement.2   The deterrence as a sanctioning 

philosophy that may be achieved by destroying the infringing 

goods (destroying here is understood in its general concept of 

damaging) is not abandoned if the goods are recycled simply 

because the offender nonetheless loses right over the goods in the 

same way if they are destroyed. 

 

2. It will not be in violation of the intention of the law to dispose of 

the goods outside the channels of commerce because the seized 

items are not infused back into commerce in its infringed state 

but will undergo recycling.   It is the end product of the process 

that will eventually be reintroduced into commerce, not by the 

                                                
2   The four traditional sanctioning philosophies:  “1. Just deserts.  This theory also is 
referred to as retribution. We punish because it is deserved.; 2. General Deterrence. 
general prevention; 3. Rehabilitation. reducing the inclination of individual offenders to 
commit crimes in the future; 4. Incapacitation.  preventive restraint, isolation, and risk 
control.  
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offender but by the victim.  As a matter of fact, taking cue from the 

lecture of Xavier Vermandele, Senior Legal Counsellor, Building 

Respect for IP Division, during the Regional Meeting on the 

Enforcement of Intellectual Property Rights delivered on 

September 11 -12, 2013 in Belgrade Serbia3,  destruction can be 

given an interpretation as to “pave(s) the way to non-commercial 

use by government or donations to social welfare bodies for their 

own use or for charitable distribution” but not re-selling by social 

welfare bodies. 

3. The recycling will result to a disposal of the original state of the 

infringing goods “in such manner as to avoid any harm caused to 

the right holder”; 

4. The recycling is a means of disposal “in such a manner as to 

minimize the risks of further infringements”; and finally and 

most importantly 

5. Recycling is compliant with the provisions of RA 6969 of the 

“Toxic Substances & Hazardous & Nuclear Wastes Control Act of 

1990” which “encourages recycling and reuse of hazardous waste” 

among others. 

 

May I also hasten to add that although our law and the rules of procedure are 

silent on how the destruction will be undertaken, all Philippine Judges, not 

only Judges of the Special Commercial Courts handling Intellectual Property 

Cases are mindful that all orders and decisions should be strictly in 

                                                
3   
http://www.zis.gov.rs/upload/documents/pdf_sr/pdf_seminari/WIPO_u_ZIS/Prinudno_sprovodjenje_prava
_IS/The%20Equitable%20Disposal%20of%20Infringing%20Goods.pdf 
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accordance with the environmental laws of the Philippines and we have 

quite a good number.  To mention but a few of our environmental laws to 

which court orders carrying out the destruction of infringing goods 

should comply are the following: 

 
 
Ecological Solid Waste Management Act of 2000  

Republic Act No. 9003 

Philippine Clean Air Act of 1999  
Republic Act No. 8749 

 
 
Toxic Substances & Hazardous & Nuclear Wastes Control Act of 

1990, Republic Act No. 6969 

National Water & Air Pollution Control Commission Act  
Republic Act No. 3931 

 
Philippine Environment Code, Presidential Decree No. 1152 
 
Code on Sanitation of the Philippines, Presidential Decree No. 856 
 
Penalty for Improper Garbage Disposal, Presidential Decree No. 825 
 

 

As for storage of IP-infringing goods, the Philippine IPO maintains a huge 

warehouse wherein seized items are stored.  Director General Ric Blancaflor 

takes into consideration the fact that storage poses a big problem to the 

courts and the parties because it is very much expensive to rent warehouses 

especially taking into account the long period of time that IP cases 

undergoes trial.  Our IPO does not charge any storage fees for the use of 

their warehouse. 
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Currently, the Intellectual Property Office and the Philippine Judicial 

Academy of the Supreme Court of the Philippines are currently conducting 

round table discussions for the creation of a systematic framework on the 

disposal of infringing goods in keeping with the environmental laws. 

 


