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Abstract 

This paper discusses unilateral carbon border adjustment measures and the role it has 
to play in the trade and climate change debate. The discourse on climate change and 
trade is rooted in political economy and therefore argues for differentiated 
responsibilities and fair allocation of carbon emissions commitments among economies 
depending on their level of development. There are unresolved differences between 
developed and developing countries on the manner in which any multilateral 
agreement for the period after 2012 could be drafted so that it would ensure their 
respective interests are taken care of. Given these differences, the possibility of a 
multilateral agreement on climate change in the immediate future is low. This has led 
many countries to propose unilateral border carbon adjustments to deal with climate 
change. There is concern among developing economies on whether these unilateral 
measures are motivated by protectionist tendencies. This is the focus of this paper. The 
paper looks at both the legal compatibility of these measures with international 
agreements and their probable economic and environmental impacts in terms of GHG 
emissions. The paper argues that if the objective of border measures is indeed reduction 
of global emissions of GHG gases, a better way to achieve this might be more efficient 
and easier ways of transferring clean technology under a multilateral system instead of 
engaging in non-cooperative, punitive, unilateral measures, which not only might be 
ineffective in dealing with the issue of climate change but might also lead to a situation 
of distrust and conflict between economies.  

Introduction: Linkages between trade and Climate Change 

The debates on climate change and trade have become intertwined over the last few 
years. The reasons for this are two. First, there is an undeniable link between economic 
growth, international trade and carbon emissions.3 Any attempt at dealing with climate 
change requires changes in growth and trade patterns. Second, an important element of 
climate change mitigation and adaptation is dissemination and transfer of technology 

                                                            
1 This document is issued without formal editing. This paper is prepared as an input under ARTNeT Initiative, aimed 
at building  regional  trade policy and  facilitation  research capacity  in developing countries. The opinions,  figures 
and estimates are the responsibility of the author and should not be considered as reflecting the views or carrying 
the approval of the United Nations, ARTNeT or author’s employer. Any remaining errors are the responsibility of 
the author. 
2 The author is consultant, ICRIER. The author would like to thank Professor Anwarul Hoda for useful comments 
and suggestions while drafting the paper. 
3 Excessive carbon dioxide emissions contribute to increased green house gases which  if accumulated beyond a 
point in the atmosphere lead to global warming with disastrous effects. 
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which comes under the domain of trade and protection of intellectual property rights. 
Complications arise in this debate on climate change and trade because it is rooted in 
political economy, which gives rise to questions of fairness and accepting responsibility 
for past actions.  

Climate change is a phenomenon that affects the whole world. Therefore, a multilateral 
agreement would be the best platform to deal with it. But the disparate interests of 
different countries and issues regarding the distribution of responsibility are likely to 
ensure that negotiating the terms of a multilateral agreement will be a long-drawn out 
process. Consequently, there is an increased tendency on the part of countries to adopt 
unilateral measures to deal with climate change. Many fear that these measures are  
likely to be unduly protective of domestic markets.  This particular aspect is the focus of 
this paper. 

The linkages between trade and climate change are mainly through three effects - scale, 
composition and technique4.  An increase in the extent of trade and trade liberalization 
leads to an increase in the scale of production. This could, in turn, lead to an increase in 
the extent of green house gas (GHG) emissions. This is referred to as the ‘scale effect’. 
Trade liberalization also tends to change the mix of a country’s production in terms of 
those commodities it has a comparative advantage in. Depending on whether these 
commodities are energy intensive or not, there is a change in the pattern of that 
country’s green house gas emissions. This is termed as the ‘composition effect’. Related 
to this concept is the ‘technique effect’. It is argued that trade liberalization could also 
lead to more environment friendly techniques of production being used. This can 
happen in two ways. Trade liberalization might make available environment friendly 
goods, services and technology either through technology transfer or through 
affordability as a result of falling prices. Alternatively, increased incomes which might 
occur because of trade liberalization, might lead to an increased demand for cleaner 
technology which would spur innovation and research.   

The impact of the scale effect on climate change is unambiguous. Increased trade and 
production undoubtedly lead to increased carbon dioxide emissions.  One way in which 
the adverse impacts can be minimized is through binding emission targets. This is 
where the international frameworks for climate change mitigation such as the United 
Nations Framework Convention on Climate Change (UNFCCC) and the Kyoto protocol 
gain relevance. Recognizing that climate change would be a significant challenge to deal 
with, the UNFCCC was formed in 1992 with the objective of stabilizing green house 
gases in the atmosphere at a level that would not be harmful for the global system. In 
1997, this was further specified in the Kyoto protocol, which for the first time defined 
binding emission reduction targets for developed countries (Annex 1 countries). The 
first commitment period will come to an end in 2012 and countries have been 

                                                            
4The multilateral trading system and climate change 
http://www.wto.org/english/tratop_e/envir_e/climate_change_e.pdf 
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negotiating to decide upon how after 2012, an agreement to tackle climate change 
should be formulated.5 Though the Bali climate change conference in 2007 decided that 
a road map for this purpose would be set out in Copenhagen in December 2009, 
indications are that the December meet will only be the first step towards reaching this 
goal.  

What is the extent of emission reductions envisaged? The 2007 Climate change 
synthesis report by IPCC finds that global warming is unequivocal as is evident from 
observations of increases in global average air and ocean temperatures, widespread 
melting of snow and ice and rising global average sea level. The report further argues 
that green house gas increases as a result of anthropogenic activity over the last 50 years 
have led to this increasing global temperature. On the basis of this report and other 
scientific estimates, a global consensus that the rise in atmospheric temperature needs to 
be limited to around 20 Celsius seems to be emerging.6 In order to limit the rise in 
atmospheric temperature to around 20 Celsius, the report suggests that compared to 
1990 levels, industrialized countries might have to reduce their emissions by 25 to 40 
per cent by 2020 and 80 to 95 per cent by 2050. The question is whether developed 
countries would be willing to bind themselves to these emission cuts and, even if they 
are, be ready to legally bind them under the UNFCCC. This is the key question in the 
current debate on climate change and one of the major hurdles on reaching an 
agreement on the post-2012 scenario. 

What about the role of developing countries in tackling climate change? Recognizing 
that developed countries are principally responsible for the current high levels of GHG 
emissions in the atmosphere as a result of more than 150 years of industrial activity, the 
protocol places a heavier burden on developed nations under the principle of “common 
but differentiated responsibilities.”Under this principle, developing countries have been 
exempted from legally binding their emissions. This flexibility or differentiated 
responsibility, which is given to developing countries, causes unease among developed 
countries. 

Given that these hurdles have to be resolved, there is very low possibility for an 
international accord on climate change for the period post-2012 to come into force in the 
near future.  In this context, many economies, particularly developed ones, seem to be 
proposing unilateral measures to deal with climate change. These unilateral measures 
are mainly in the form of domestic action plans to curb emissions. Their relevance to 
trade arises when these action plans include proposals to impose border measures that 
seek to penalise, through tariff or other measures, products imported from other 
countries that do not impose stringent emission standards.  

                                                            
5 UNEP Report on Climate and Trade Policies in a post 2012 world, 2009 
6 UNEP Report. Though even this is argued to be relative. Since Dr Pachauri in an interview has stated that the 
relative danger even at 2 degree Celsius would be different in different regions. But as a benchmark this seems to 
be accepted.  
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Where do these measures fit into the trade and climate change linkage? Given that 
different economies might have different emission targets in the absence of an 
international agreement on climate change, unilateral border measures aim to provide 
market signals which lead to the economies having less stringent standards, adopt 
standards that are similar to those in which stricter measures are implemented. The 
objective is to counter both the GHG leakage effect and loss of competitiveness of 
domestic commodities. The danger, of course, is that these measures could end up 
being non-tariff barriers or subtle attempts at protectionism. These measures basically 
aim to interact with the technique and composition effect of trade on climate change. By 
forcing the exporting countries to adopt stronger emission norms, the proposed 
outcome is that the technique of production would end up being cleaner or more 
environment friendly. Alternatively, as a result of these measures, the composition of 
production might change more in favour of environment friendly goods and services. 
But the fundamental question is whether this is, in fact, the objective behind the 
proposed regulations and whether the measures will actually lower GHG emissions. 
The concern, as mentioned earlier, is whether these measures are just a new form of 
green protectionism, that is protectionism under the guise of environment friendly or 
climate change mitigating measures. One way to assess whether border measures are 
protectionist or not may be to examine whether they meet two requirements. First, How 
far are these compatible with international regulations on climate change and trade? 
This would mainly be legal compatibility with the UNFCCC and the GATT/WTO. 
Second, and more important, will these measures indeed lead to the expected outcome 
of lowering the GHG emissions of trading partners? Are there better ways of bringing 
about this outcome?  

This paper analyses border measures from these two perspectives to and analyses 
whether tries to reason whether there are indications whether these measures could be 
protectionist or not. This paper makes a preliminary attempt at addressing theses 
questions. 

The structure of the paper is as follows: Section 1 outlines the rationale behind carbon 
border measures and the ways in which they could be imposed. Section 2 discusses, in 
brief, the proposed EU and US measures. Section 3 outlines the regulations under the 
UNFCCC and the Kyoto protocol that might be relevant to the climate change debate 
and their implications for carbon border measures. This section also discusses the 
probable impact that these measures would have in terms of reducing GHG emissions. 
Section 4 discusses briefly the technology transfer aspects that have an undeniable link 
to any discussions on carbon measures and reduction of GHG emissions and concludes 
with a few policy recommendations.  

1. The Rationale behind Unilateral Border Measures 

Climate change is a phenomenon that affects the global commons and hence it is argued 
that the ideal way to deal with it is through multilateral efforts. But the delay in a 
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multilateral deal being signed is leading many economies to propose domestic action 
plans aimed at dealing with climate change and GHG emissions. Stringent emission 
norms imposed domestically as part of these domestic plans might lead to two concerns 
– leakage of GHG emissions to other countries that do not have similarly stringent 
norms and concerns of loss of competitiveness of domestic products vis-à-vis foreign 
commodities. In order to deal with these concerns, a few developed countries are 
proposing carbon border measures in their domestic legislations to deal with climate 
change.  

There are various ways in which carbon border measures could be imposed. Border 
carbon adjustments could be in the form of any kind of fiscal measure which raises the 
price of the imported commodity to the level it would have cost if produced 
domestically with the emission norms. It could also be accompanied by 
rebates/subsidies that are provided to exporters within the economy.  

Alternatively, adjustments could be in the nature of requirements to buy emission 
allowances and, thus, submitting producers outside to adhere to the same standards 
that are prescribed for domestic producers. Most domestic regulations on reducing 
emissions are in the form of a cap and trade system. This works in the following 
manner. The authority imposes a cap on the extent of emissions for particular industries 
or sectors. The government then issues a certain number of allowances of emissions in 
tune with the limits imposed. These allowances would either be freely allocated or 
could be auctioned out. Between industries/sectors, there can be trade in emission 
allowances depending on the extent of use. 

Leakage of emissions occur when a policy that raises the price of carbon�intensive 
domestic goods causes domestic production to shift abroad, thus undermining the 
policy’s effect on reducing global greenhouse gas (GHG) levels. This kind of leakage 
can occur in two ways. By shifting production elsewhere, emissions are no longer under 
the domestic  emissions cap imposed by the border measure imposing country. Hence, 
there arises space for further emissions within the economy that might be taken up by 
other industries/sectors. Production facilities that have shifted elsewhere might be 
carbon intensive and hence increase the extent of emissions.  Leakage also may occur as 
a result of reduced domestic demand for fossil fuel products, which depresses fuel 
prices in the global market and leads to an increased consumption7 of carbon intensive 
commodities. 

Competitiveness concerns arise because of the increase in production costs that might 
occur as a result of the domestic carbon policies imposed by a country. Rising 

                                                            
7 Competitive distortions and leakage in a world of different carbon prices‐Trade competitiveness and employment 
challenges in the world when meeting the post 2012 climate commitments in the European Union, Policy 
Department Economic and Scientific Policy European Parliament  
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production costs could result in to a loss of competitiveness vis-à-vis products imported 
from a country with less stringent norms and, consequently, lower production costs8.  

The leakage and competitiveness concerns are linked. Border adjustment measures by 
imposing a price on imports from economies which do not have emission norms similar 
to the adjustment measure imposing economy, try to equalize competitiveness and 
reduce leakage. It is argued that imposing carbon border measures could reduce the 
threat of competitiveness erosion by forcing foreign goods to internalize the 
environmental costs of carbon emission and thus raise their prices vis-à-vis domestic 
commodities and therefore not act as a threat. Further, it is argued that the threat of 
carbon emissions might also lead to developing countries accepting stronger domestic 
emission norms.  

This is the theory behind border adjustment measures. Border adjustment measures are 
currently being proposed by both the EU and the US and these measures are primarily 
in the form of requirements to buy emission allowances subject to a cap and trade 
system. The next section briefly discusses these measures.  

2. Border measures being proposed by the European Union and the United States 

2.1The EU Emission Trading System and recent proposals for expansion 

In the Kyoto protocol, the EU agreed to cut down its emissions relative to the 1990 level 
by 8 per cent during the period 2008-2012. With this objective in mind, the EU adopted 
the Emission Trading System (ETS) in 2008. Under this, more than 10,000 industrial 
plants were required to impose binding, absolute caps on CO2 emissions on facilities in 
energy activities, the production, and processing of ferrous and non-ferrous metals, the 
mineral industry and pulp, paper and board production.9 In 2008, the European 
commission has submitted proposals to enhance the effectiveness of the emissions 
trading system. This included proposals for an amendment of the emissions trading 
directive. A new provision designed to “support certain energy intensive industries in 
the event of carbon leakage” was also included in these proposals, mandating the 
Commission to submit, by June 2011, an analytical report assessing the situation of 
energy-intensive sectors “exposed to significant risks of carbon leakage.” These 
proposals mention new provisions to support certain energy intensive sectors in the 
instance of leakage by providing them a higher amount of free allocation of emission 
allowances.  These also mention setting up a carbon equalization system to put 
installations within the EU which are at a significant risk of carbon leakage and those 

                                                            
8 Bordoff, Jason, ‘“The Threat to Free Trade Posed by Climate Change Policy”Remarks to the Geneva Trade and 

Development Forum, Crans‐Montana, Switzerland ,September 19, 2008 
9 Gernot Klepper & Sonja Peterson , ‘The EU Emissions Trading Scheme: Allowance Prices, Trade Flows, 
Competitiveness Effects’, Kiel Institute for World Economics 
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from third countries on a comparable footing. These proposals have been met with 
concern by the European Union’s trading partners. 10 

2.2 The US legislation 

The US has not ratified the Kyoto protocol and, hence, has not made any formal 
commitments on binding its emissions. The US has been pushing quite aggressively for 
domestic climate change legislation in the recent past. The Lieberman-Warner Bill 
(2008) and the Boxer amendment proposed to it are the basis for the current debates on 
climate change legislation though neither of these garnered much support within the 
US.  The bill proposed a cap and trade system with binding limits on carbon emissions 
from 2012 onwards. The bill that is being currently debated is the American Clean 
Energy and Security Act, alternatively known as the Waxman-Markey bill. The 
objective of this bill is to steadily reduce US GHG emissions such that the emissions in 
2012, 2020, 2030 and 2050 do not exceed 97 per cent, 80 per cent, 58 per cent and 17 per 
cent of the emissions in 2005. The manner in which the bill proposes to do this is by a 
cap and trade system with binding limits on carbon emissions. The draft sets both a 
non-binding economy-wide GHG emission reduction goal as well as a mandatory cap 
on certain greenhouse gases. Domestically, the bill aims at distributing allowances 
through auctions. The bill also has options for the covered entities to satisfy a certain 
percentage of their emission reduction compliances using offsets, both domestic and 
international. In order to address leakage and competitiveness concerns, the bill 
proposes an output based rebating (OBR) model of providing rebates to carbon-intense 
manufacturers. Sectors are presumed eligible if they meet 5 per cent energy or GHG 
intensity threshold and 15 per cent trade intensity. Each sector is rebated at 85 per cent 
of the sector’s average direct and indirect emissions cost. Rebates are phased out 
beginning in 2020, unless presidential review determines that other countries have not 
yet taken substantial action and leakage concerns persist. Further, by June 2017, the 
President will report on competitiveness implications of climate policy and 
effectiveness of OBR provisions.11 

By 2017, the president is required to submit a report on the efficacy of the industrial 
emission allowance system and on whether and by how much the per unit cost of 
production has increased as a result of compliance with the system. Further if, by 
January 2018, no multilateral agreement has been put in place, the president is required 
to establish an international emission allowance system. Under this system, the 
president shall determine whether, in each eligible industrial sector, more than 85 per 
cent of United States imports of covered goods with respect to that sector are produced 
or manufactured in countries that have met at least one of the following criteria: 

                                                            
10 Gueve, Kamal ‘Scoping paper on climate change mitigation policies and measures in select OECD countries: 
Trade and Development implications in developing countries’, ICTSD Draft paper 
11 WRI Brief Summary of the Waxman‐Markey Discussion Draft, John Larsen,1 Alexia Kelly and Robert Heilmayr 
4/20/09 
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(1) The country is party to an international agreement to which the United States is a 
party that includes a nationally enforceable and economy wide greenhouse gas 
emissions reduction commitment for that country that is at least as stringent as that of 
the United States 

(2) The country is a party to a multilateral or bilateral emission reduction agreement for 
that sector to which the United States is a party 

(3) The country has an annual energy or greenhouse gas intensity for the sector that is 
equal to or less than the energy or greenhouse gas intensity for such industrial sector in 
the US 

In order to reduce the direct and indirect costs of complying with the bill, the 
international reserve allowance program would allow the sale, exchange, purchase 
transfer and banking of international reserve allowances for covered goods that are 
imported with respect to the eligible industrial sector. It would ensure that the price of 
purchase of international allowances is the same as the auction price for domestic 
allowances. It would also establish by then a methodology which would calculate the 
extent of emissions that every importer of the covered good must submit.  

The international reserve allowance programme, which make it necessary for importers 
of commodities produced outside the US to buy allowances and the output rebate 
programme that would rebate carbon intensive goods produced for exports are the 
provisions of the bill that have attracted criticism.12  

3. Legal, economic and environmental implications of Border Adjustment Measures 

As mentioned earlier, whether border measures are protectionist or not needs to be 
assessed in terms of their legal compatibility with international regulations and their 
economic and environmental effectiveness in terms of stated objectives.  

3.1 Legal compatibility of border measures 

The UNFCCC aimed to stabilise GHG emissions at a level that would prevent 
dangerous anthropogenic interference with the climate system in a given time frame. 
The time frame adopted was sufficient to allow ecosystems to adapt naturally to climate 
change and ensure sustainable economic development. Article 3 of the UNFCCC lays 
down the principles that were to guide parties to the convention to achieve this 
objective. Article 3.1 states that the parties should protect the climate system in 
accordance with their common but differentiated responsibilities. This is the key 
principle of the UNFCCC which recognizes that developed countries should take the 
lead in combating climate change given the historical nature of emissions. In fact, this 
principle is what provides the base for Annex 1 countries binding their emissions while 
developing countries retain the flexibility not to do so. Further, article 3.4 mentions that 

                                                            
12 The American Clean Energy and Security Act discussion draft 
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policies and measures to protect the climate system should be appropriate for the 
specific conditions of each party and should be integrated with national development 
programmes. This takes into account the fact that economic development is essential for 
adopting measures to address climate change. Article 3.5 specifies that measures taken 
to combat climate change, including unilateral ones, should not constitute a means of 
arbitrary or unjustifiable discrimination or a disguised restriction on international trade.  

The compatibility of border measures with the UNFCCC relates to the principles that 
underline it and hence these measures have to be seen in conjunction with the 
abovementioned articles. Most unilateral measures that are proposed do not take into 
account the question of differentiated responsibilities between developing and 
developed countries.  The carbon embodiment of the commodities that enter is the sole 
point of differentiation, the legality of which is in question under the WTO.  This is true 
in the case of both the US Waxman-Markey bill and also the European ETS.  

To be compatible with the principle stated in article 3.5, the border measures should not 
be unjustifiable or a disguised restriction on international trade. This is where the 
relevance of the WTO comes in. The way in which it would be determined whether a 
border measure is ‘unjustifiable or a disguised trade measure’ is by looking at whether 
it is compatible with the WTO provisions, particularly GATT articles 1, 2 and 3. 

According to Article 1 of the GATT, every member is required to provide every other 
member the Most Favored Nation status. Therefore, with respect to customs duties and 
charges of any kind imposed on imports or exports and with respect to the method of 
levying and all rules in relation, if any advantage or favor is granted by any of the 
contracting parties to any product originating in any country, the same shall be 
extended to the like product originating in all other contracting parties. The issue that 
arises is whether border measures, by imposing adjustment requirements on some 
economies but not on others would violate this.  Article 2 of the GATT refers to the 
schedule of concessions and mentions that in fixing the level of customs duties the WTO 
members may impose on imports, they are also committed not to impose additional 
customs duties or any other duties or charges of any kind. The question in relation to 
this article is whether border measures would fall in the category of other duties or 
charges. Article 3 of the GATT outlines the principle of national treatment and states 
that the contracting parties recognize that internal taxes and other internal charges, and 
laws, regulations and requirements affecting the internal sale, offering for sale, 
purchase, transportation, distribution or use of products, and internal quantitative 
regulations requiring the mixture, processing or use of products in specified amounts or 
proportions, should not be applied to imported or domestic products so as to afford 
protection to domestic production. If border measures imposed a different requirement 
on imported goods in relation to domestic goods, they could violate this article.13  

                                                            
13 THE GENERAL AGREEMENT ON TARIFFS AND TRADE (GATT 1947);  
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Those who think that border measures are compatible with the WTO argue that article 
XX of the GATT provides for the use of such measures. Article XX lays out general 
exceptions to GATT rules and cites specific instances when WTO members can avail of 
these exceptions. The notable exceptions that are used to defend border measures are 
exceptions which are  necessary to protect human, animal or plant life or health (XX(b)) 
and those relating to the conservation of exhaustible natural resources if such measures 
are made effective in conjunction with restrictions on domestic production or 
consumption (XX(g)).  

What do past WTO disputes tell us? WTO case law does not formally benefit from the 
principle of ‘stare decisis’ and, therefore, is neither binding nor precedent setting. 
However, it is argued that dispute settlement bodies have relied upon previous 
decisions with a consistency that gives them a high degree of legal authority.14 Hence it 
would be important to look at the two cases that seem to be most relevant and quoted 
with respect to border measures – the shrimp-turtle case and the Brazil tire case. 

The shrimp turtle dispute arose when the US issued an import embargo against shrimp 
and shrimp products harvested with commercial fishing technology harmful to sea 
turtles. This decision was challenged in the WTO by four developing countries –
Thailand, Malaysia, Pakistan and India. It was argued by these countries that the US 
embargo on shrimp and shrimp products was inconsistent with the MFN principle 
because physically identical shrimp and shrimp products from different nations were 
treated differently by the United States upon importation based solely on the method of 
harvest and the policies of the foreign government under whose jurisdiction the shrimp 
were harvested. The appellate body in its decision on the dispute found that although 
the US import ban was related to the conservation of exhaustible natural resources and, 
thus, covered by Art. XX (g) exception, it could not be justified under Art. XX because 
the ban constituted "arbitrary and unjustifiable" discrimination under the chapeau of 
Art. XX. The chapeau of article XX says that the general exceptions under this article are 
subject to the requirement that such measures are not applied in a manner which would 
constitute arbitrary or unjustifiable discrimination between countries where the same 
conditions prevail, or a disguised restriction on international trade. The US had 
provided countries in the western hemisphere — mainly in the Caribbean — technical 
and financial assistance and longer transition periods for their fishermen to start using 
turtle-excluder devices. It did not give the same advantages, however, to the four Asian 
countries.15  

In the Brazil tire dispute also the appellate body had similar findings.  This dispute was 
between the EU and Brazil on Brazil’s import ban on retreaded tires on the basis of 

                                                                                                                                                                                                
Janzen , Bernd G. , ‘Climate Change, Emissions Caps, and Carbon Leakage: Cracking a Tough Policy Nut’, 
Presentation for “Copenhagen and Beyond” Panel, April 16, 2009, ABA Section of International Law, 2009 Spring 
Meeting, Washington DC 
14 Potts, Jason, ‘The legality of PPMs under the GATT‐Challenges and opportunities for sustainable trade policy.IISD 
15 http://www.wto.org/english/tratop_e/envir_e/edis08_e.htm 
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health reasons. The Appellate Body found that that the import ban was provisionally 
justified as "necessary" within the meaning of Art. XX (b) but could not be justified 
under this article since the ban was being applied in a manner that constituted arbitrary 
or unjustifiable discrimination and constituted a disguised restriction on international 
trade within the meaning of the chapeau of Art. XX.  

Both these dispute rulings have similar implications. The sequence of steps that both 
have used to assess whether a border measure is compatible or not is by first assessing  
whether a measure can be provisionally justified as one of the categories under 
paragraphs (a)-(j), and, then, to further appraise the same measure under the Art. XX 
chapeau. Therefore, border measures could be argued by those who impose it to be 
compatible with the WTO under article XX but whether or not it could be justified 
under the chapeau of article XX would depend on the way in which these measures 
would be imposed. What is evident though from the earlier disputes is that any 
imposition of border measures could raise disputes within the WTO from members on 
whom it is imposed. Legal compatibility would depend on the way in which the law is 
interpreted when the dispute arises. But whether the imposition would be in the true 
spirit of multilateralism and also differential treatment for developing countries is the 
key question.  

How effective would these measures be in terms of preventing leakage of GHG 
emissions and in addressing competitive concerns? This is what the next section focuses 
on.   

3.2 Economic and Environmental implications 

Competitiveness concerns which arise as a result of imposing unilateral climate change 
policies would be taken care of when the cost of carbon emissions are internalized in 
import prices. To obtain a clear picture, the ideal way would be to simulate imposition 
of taxes and project whether this happens. Though this is envisaged as the next step this 
paper does not include estimates on this. Instead, taking the proposed US measure as 
an example, the extent of energy intensive exports to the US from the major developing 
countries (BICS) as a share of their total exports to the world is calculated. The 
following table depicts this 

Exports of the BICS to US in energy intensive categories as a share of their exports to 
the world (%) 

SITC 
category     Brazil  China  India 

South 
Africa 

24  Wood, lumber and cork  35.52 26.29 6.72  1.01
25  Pulp and paper  20.20 13.22 9.57  5.33
26  Textile fibres, not manufactured, a  1.12 11.28 1.23  1.19
27  Crude fertilizers and crude mineral  9.08 15.34 4.86  6.45
28  Metalliferous ores and metal scrap  1.87 0.42 0.02  3.65
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29  Crude animal and vegetable material  8.01 13.51 37.04  3.98
33  Petroleum and petroleum products  26.51 7.57 0.75  1.47
61  Leather, lthr. manufs., nes & dress  12.18 14.61 2.53  17.37
62  Rubber manufactures, nes  21.98 27.11 8.78  7.59
64  Paper, paperboard and manufactures   13.91 19.24 7.56  0.19
65  Textile yarn, fabrics, made‐up articles  24.60 10.06 16.91  9.48
67  Iron and steel  23.89 7.22 17.15  12.48
68  Non‐ferrous metals  11.08 9.47 1.62  19.31
69  Manufactures of metal, nes  14.28 20.86 14.26  2.99
71  Machinery, other than electric  18.26 21.51 16.66  7.16
72  Electrical machinery, apparatus and  18.29 16.17 16.33  3.84
73  Transport equipment  18.92 13.30 7.15  24.11

Source: WITS database, Author’s calculations 

It can be seen that the share of exports from these economies to the US is not very large 
when compared to their total exports. So in essence the border measures would not 
have a major role to play in terms of internalizing carbon prices into the prices of these 
commodities produced in these economies. More importantly, US imports of these 
commodities might not have much of an impact on the competitiveness of US domestic 
products. 

These figures also have implications for leakage reduction objectives. If the extent of 
trade in the energy intensive commodities with the US is not very high for developing 
countries, then the probability that the US would impose border measures to reduce 
GHG emissions by these countries is likely to be very low.  

Further, a sectoral analysis of carbon dioxide emissions shows that the maximum 
emissions across sectors are from the US itself. In comparison, emissions from the 
developing countries are rather negligible. It also shows that the sectors in which 
emissions are high in developing countries are mainly of a non-tradable nature and 
hence, immune to border measures.   

Sectoral emissions of Carbon dioxide across select economies 

MtCO2e  World 
United 
States  India  China 

European 
Union  Brazil 

South 
Africa 

  
Total 
MtCo2e                   

Energy  26,371.50  5,841.30  1,149.40  5,059.90  3,979.40  333.7  330.6 

   Electricity & Heat  12,307.20  2,743.60  694.8  2,669.40  1,616.50  58.6  210.5 
   Manufacturing & 
Construction  5,184.00  636  243.4  1,592.60  661.4  99.5  51.2 

   Transportation  5,378.00  1,813.30  97.5  332.1  953.8  137.1  42.9 

   Other Fuel Combustion  3,308.10  624  111.8  465.8  744.2  34.1  25.7 

   Fugitive Emissions  194.2  24.3  1.9  ‐‐  3.5  4.5  0.3 
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Industrial Processes  1,154.20  50.3  72.3  517.4  122.9  18.3  6.5 

Total  27,525.70  5,891.60  1,221.60  5,577.30  4,102.30  352  337.1 

Source: WRI  

A study by Kibben and Wilcosen (2009) on the basis of simulations finds that though 
border adjustments would be effective in reducing emission leakages, the impact is very 
low because the extent of leakage is very small. Further, much of the emissions gain that 
may occur will come about because the imposition of tariffs or border measures might 
reduce world GDP through the overall reduction in international trade. They also find 
that because the adjustments are small, they have little effect on import-competing 
industries and, hence, conclude that the benefits produced by border adjustments of 
trade goods and services would be small and are unlikely to justify their administrative 
complexity or their negative effects on international trade. 

4. Border measures, technology transfer and the way ahead 

If the objective of border measures is indeed to reduce GHG emissions, then there are 
better ways to achieve this than by imposing undue restrictions on trade. In fact, the key 
to resolving the problem of climate change and increasing GHG emissions could be 
dissemination of technology required for climate change adaptation and mitigation.  

Dissemination and transfer of technology at a faster pace than happens now is what is 
required in order to make the world adopt cleaner technology that reduces emissions. 
However, there are certain hurdles that have to be crossed. For instance, one issue that 
arises is how to ensure returns to the patent holders of clean technology if they are to be 
disseminated or transferred to developing economies at a cheaper rate or within a 
shorter time period. This is a valid concern. After all, intellectual property protection is 
required if innovation is to happen. But given the fact that climate change is a serious 
issue that stands to affect not just one economy but the entire world, it is necessary to 
engage in actions which might be unprecedented. This does not mean that technology 
should be made free but it does imply that less stringent norms and more efficient 
means of transfer have to be adopted.  

Three interesting and technically feasible proposals being proposed currently are using 
the flexibility of compulsory licensing, creating a common pool of global technology for 
climate change16 and encouraging more investment in developing countries through 
clean development mechanisms.   

Compulsory licensing of clean technology patents could provide governments the 
flexibility to obtain patent rights to produce otherwise protected technology for 
distribution in the market. The patent holder who might be in a developed economy 
could be provided a certain amount of fair royalty. The flexibility of compulsory 

                                                            
16 Report of the Ad Hoc Working group on long term cooperative action under the convention, Resumed seventh 
session, Barcelona, 26 November 2009 
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licensing exists currently under the TRIPS agreement, subject to certain conditions of 
national emergencies. Climate change could be justified as such an emergency which 
would have global implications.   

The Ad Hoc Working Group on Long-Term Cooperative Action has proposed a 
common pool of technology for climate change. India had also, in a similar vein, 
proposed an international network of climate innovation centers modeled on the 
Consultative Group on International Agricultural Research (CGIAR)17. Governments 
could play a twofold role here. They could obtain patent rights of technology developed 
within their economies without the right holder suffering losses and make these 
technologies available globally. The burden of the cost would therefore fall on the 
government and not on the patent holder. Second, governments could, depending on 
their individual capabilities, put together a pool of money to finance clean technology 
research which could then be made freely available.  

Finally, along with these two options, increased investment internationally by 
economies in CDM would be also extremely beneficial. The Clean Development 
Mechanism (CDM), defined in Article 12 of the Kyoto protocol, allows a country with 
an emission-reduction or emission-limitation commitment under the protocol to 
implement an emission-reduction project in developing countries. Such projects can 
earn saleable certified emission reduction (CER) credits, each equivalent to one tonne of 
CO2, which can be counted towards meeting Kyoto targets. CDM seems to be a win-win 
situation with developed economies gaining concessions in their emission allowances 
and developing economies acquiring environment friendly technology. 

While these offer ways to mitigate and adapt to climate change, the fact remains that 
such policies would work best under a multilateral agreement on climate change 
mitigation rather than under a maze of disconnected unilateral policies. Reaching a 
multilateral agreement on environment is undoubtedly difficult because it has to take 
into account the interests and requirements of a varied set of countries at different levels 
of development. Further, the debate is rooted in political economy since it is not just the 
current but the past (and justly so since climate change is a cumulative process) that is 
being considered to determine actions required. The failure to reach a multilateral 
agreement would lead to a world of non-cooperative unilateral actions which might not 
only be ineffective in dealing with the problem of climate change but might also lead to 
a situation of conflict and mistrust between economies. A multilateral agreement might 
be difficult but it cannot be impossible if the right set of incentives and the right spirit of 
engagement is there. Therefore this should be the way forward. 

                                                            
17 Stokes, Bruce,’ Giving away green technologies’, Issues and Ideas 



NOT FOR CITATION WITHOUT PERMISSION 

  15

References 

Bordoff, Jason, ’The Threat to Free Trade Posed by Climate Change Policy‘ Remarks to 
the Geneva Trade and Development Forum, Crans‐Montana, Switzerland, September 
19, 2008 

Gernot Klepper & Sonja Peterson, ‘The EU Emissions Trading Scheme: Allowance 
Prices, Trade Flows, Competitiveness Effects’, Kiel Institute for World Economics 

Gueve, Kamal, ‘Scoping paper on climate change mitigation policies and measures in 
select OECD countries: Trade and Development implications in developing countries’, 
ICTSD Draft paper 

Janzen, Bernd G., ‘Climate Change, Emissions Caps, and Carbon Leakage: Cracking a 
Tough Policy Nut’, Presentation for “Copenhagen and Beyond” Panel, April 16, 2009, 
ABA Section of International Law, 2009 Spring Meeting, Washington DC 

Kelly, Alexia and Robert Heilmayr, WRI Brief Summary of the Waxman-Markey 
Discussion Draft, John Larsen, 4/20/09 

Potts, Jason, ‘The legality of PPMs under the GATT – Challenges and opportunities for 
sustainable trade policy.IISD 

Policy Department Economic and Scientific Policy, ‘Competitive distortions and leakage 
in a world of different carbon prices – Trade competitiveness and employment 
challenges in the world when meeting the post 2012 climate commitments in the 
European Union’, European Parliament 

Stokes, Bruce, ’Giving away green technologies’, Issues and Ideas 

The American Clean Energy and Security Act discussion draft 

The General Agreement On Tariffs and Trade (GATT 1947) 
 
The multilateral trading system and climate change 
http://www.wto.org/english/tratop_e/envir_e/climate_change_e.pdf 

UNEP Report on Climate and Trade Policies in a post 2012 world, 2009 

http://www.wto.org/english/tratop_e/envir_e/edis08_e.htm 

Report of the Ad Hoc Working group on long term cooperative action under the convention, Resumed 
seventh session, Barcelona, 26 November 2009 

 



NOT FOR CITATION WITHOUT PERMISSION 

  16

Annex 1 

 Article I 

 

General Most‐Favoured‐Nation Treatment 

 

1.  With respect to customs duties and charges of any kind imposed on or in connection with 
importation or exportation or imposed on the international transfer of payments for imports or exports, 
and with respect to the method of levying such duties and charges, and with respect to all rules and 
formalities in connection with importation and exportation, and with respect to all matters referred to 
in paragraphs 2 and 4 of Article III,* any advantage, favour, privilege or immunity granted by any 
contracting party to any product originating in or destined for any other country shall be accorded 
immediately and unconditionally to the like product originating in or destined for the territories of all 
other contracting parties. 

 

2.  The provisions of paragraph 1 of this Article shall not require the elimination of any preferences 
in respect of import duties or charges which do not exceed the levels provided for in paragraph 4 of this 
Article and which fall within the following descriptions: 

 

  (a)  Preferences in force exclusively between two or more of the territories listed in 
Annex A, subject to the conditions set forth therein;   

 

  (b)  Preferences in force exclusively between two or more territories which on July 
1, 1939, were connected by common sovereignty or relations of protection or suzerainty 
and which are listed in Annexes B, C and D, subject to the conditions set forth therein; 

 

  (c)  Preferences in force exclusively between the United States of America and the 
Republic of Cuba; 

 

  (d)  Preferences in force exclusively between neighbouring countries listed in 
Annexes E and F. 

 

3.  The provisions of paragraph 1 shall not apply to preferences between the countries formerly a 
part of the Ottoman Empire and detached from it on July 24, 1923, provided such preferences are 
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approved under paragraph 518, of Article XXV which shall be applied in this respect in the light of 
paragraph 1 of Article XXIX. 

 

4.  The margin of preference* on any product in respect of which a preference is permitted under 
paragraph 2 of this Article but is not specifically set forth as a maximum margin of preference in the 
appropriate Schedule annexed to this Agreement shall not exceed: 

 

  (a)  in respect of duties or charges on any product described in such Schedule, the 
difference between the most‐favoured‐nation and preferential rates provided for 
therein;  if no preferential rate is provided for, the preferential rate shall for the 
purposes of this paragraph be taken to be that in force on April 10, 1947, and, if no 
most‐favoured‐nation rate is provided for, the margin shall not exceed the difference 
between the most‐favoured‐nation and preferential rates existing on April 10, 1947; 

 

  (b)  in respect of duties or charges on any product not described in the appropriate 
Schedule, the difference between the most‐favoured‐nation and preferential rates 
existing on April 10, 1947. 

 

In the case of the contracting parties named in Annex G, the date of April 10, 1947, referred to in 
subparagraph (a) and (b) of this paragraph shall be replaced by the respective dates set forth in that 
Annex. 

 

Article II 

 

Schedules of Concessions 

 

1.  (a)  Each contracting party shall accord to the commerce of the other contracting parties 
treatment no less favourable than that provided for in the appropriate Part of the appropriate Schedule 
annexed to this Agreement. 

 

  (b)  The products described in Part I of the Schedule relating to any contracting party, which 
are the products of territories of other contracting parties, shall, on their importation into the territory 
to which the Schedule relates, and subject to the terms, conditions or qualifications set forth in that 
Schedule, be exempt from ordinary customs duties in excess of those set forth and provided therein.   

                                                            
18 The authentic text erroneously reads "subparagraph 5 (a)". 
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Such products shall also be exempt from all other duties or charges of any kind imposed on or in 
connection with the importation in excess of those imposed on the date of this Agreement or those 
directly and mandatorily required to be imposed thereafter by legislation in force in the importing 
territory on that date. 

 

  (c)  The products described in Part II of the Schedule relating to any contracting party which 
are the products of territories entitled under Article I to receive preferential treatment upon 
importation into the territory to which the Schedule relates shall, on their importation into such 
territory, and subject to the terms, conditions or qualifications set forth in that Schedule, be exempt 
from ordinary customs duties in excess of those set forth and provided for in Part II of that Schedule.  
Such products shall also be exempt from all other duties or charges of any kind imposed on or in 
connection with importation in excess of those imposed on the date of this Agreement or those directly 
or mandatorily required to be imposed thereafter by legislation in force in the importing territory on 
that date.  Nothing in this Article shall prevent any contracting party from maintaining its requirements 
existing on the date of this Agreement as to the eligibility of goods for entry at preferential rates of duty. 

 

2.  Nothing in this Article shall prevent any contracting party from imposing at any time on the 
importation of any product: 

 

  (a)  a charge equivalent to an internal tax imposed consistently with the provisions 
of paragraph 2 of Article III* in respect of the like domestic product or in respect of an 
article from which the imported product has been manufactured or produced in whole 
or in part; 

 

  (b)  any anti‐dumping or countervailing duty applied consistently with the provisions 
of Article VI;* 

 

  (c)  fees or other charges commensurate with the cost of services rendered. 

 

3.  No contracting party shall alter its method of determining dutiable value or of converting 
currencies so as to impair the value of any of the concessions provided for in the appropriate Schedule 
annexed to this Agreement. 

 

4.  If any contracting party establishes, maintains or authorizes, formally or in effect, a monopoly of 
the importation of any product described in the appropriate Schedule annexed to this Agreement, such 
monopoly shall not, except as provided for in that Schedule or as otherwise agreed between the parties 
which initially negotiated the concession, operate so as to afford protection on the average in excess of 



NOT FOR CITATION WITHOUT PERMISSION 

  19

the amount of protection provided for in that Schedule.  The provisions of this paragraph shall not limit 
the use by contracting parties of any form of assistance to domestic producers permitted by other 
provisions of this Agreement.* 

 

5.  If any contracting party considers that a product is not receiving from another contracting party 
the treatment which the first contracting party believes to have been contemplated by a concession 
provided for in the appropriate Schedule annexed to this Agreement, it shall bring the matter directly to 
the attention of the other contracting party.  If the latter agrees that the treatment contemplated was 
that claimed by the first contracting party, but declares that such treatment cannot be accorded 
because a court or other proper authority has ruled to the effect that the product involved cannot be 
classified under the tariff laws of such contracting party so as to permit the treatment contemplated in 
this Agreement, the two contracting parties, together with any other contracting parties substantially 
interested, shall enter promptly into further negotiations with a view to a compensatory adjustment of 
the matter. 

 

6.  (a)  The specific duties and charges included in the Schedules relating to contracting parties 
members of the International Monetary Fund, and margins of preference in specific duties and charges 
maintained by such contracting parties, are expressed in the appropriate currency at the par value 
accepted or provisionally recognized by the Fund at the date of this Agreement.  Accordingly, in case this 
par value is reduced consistently with the Articles of Agreement of the International Monetary Fund by 
more than twenty per centum, such specific duties and charges and margins of preference may be 
adjusted to take account of such reduction;  provided that the CONTRACTING PARTIES (i.e., the 
contracting parties acting jointly as provided for in Article XXV) concur that such adjustments will not 
impair the value of the concessions provided for in the appropriate Schedule or elsewhere in this 
Agreement, due account being taken of all factors which may influence the need for, or urgency of, such 
adjustments. 

 

  (b)  Similar provisions shall apply to any contracting party not a member of the Fund, as 
from the date on which such contracting party becomes a member of the Fund or enters into a special 
exchange agreement in pursuance of Article XV. 

 

7.  The Schedules annexed to this Agreement are hereby made an integral part of Part I of this 
Agreement. 

 

PART II 

 

Article III* 
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National Treatment on Internal Taxation and Regulation 

 

1.  The contracting parties recognize that internal taxes and other internal charges, and laws, 
regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, 
distribution or use of products, and internal quantitative regulations requiring the mixture, processing or 
use of products in specified amounts or proportions, should not be applied to imported or domestic 
products so as to afford protection to domestic production.* 

 

2.  The products of the territory of any contracting party imported into the territory of any other 
contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of 
any kind in excess of those applied, directly or indirectly, to like domestic products.  Moreover, no 
contracting party shall otherwise apply internal taxes or other internal charges to imported or domestic 
products in a manner contrary to the principles set forth in paragraph 1.* 

 

3.  With respect to any existing internal tax which is inconsistent with the provisions of paragraph 
2, but which is specifically authorized under a trade agreement, in force on April 10, 1947, in which the 
import duty on the taxed product is bound against increase, the contracting party imposing the tax shall 
be free to postpone the application of the provisions of paragraph 2 to such tax until such time as it can 
obtain release from the obligations of such trade agreement in order to permit the increase of such duty 
to the extent necessary to compensate for the elimination of the protective element of the tax. 

 

4.  The products of the territory of any contracting party imported into the territory of any other 
contracting party shall be accorded treatment no less favourable than that accorded to like products of 
national origin in respect of all laws, regulations and requirements affecting their internal sale, offering 
for sale, purchase, transportation, distribution or use.  The provisions of this paragraph shall not prevent 
the application of differential internal transportation charges which are based exclusively on the 
economic operation of the means of transport and not on the nationality of the product. 

 

5.  No contracting party shall establish or maintain any internal quantitative regulation relating to 
the mixture, processing or use of products in specified amounts or proportions which requires, directly 
or indirectly, that any specified amount or proportion of any product which is the subject of the 
regulation must be supplied from domestic sources.  Moreover, no contracting party shall otherwise 
apply internal quantitative regulations in a manner contrary to the principles set forth in paragraph 1.* 

 

6.  The provisions of paragraph 5 shall not apply to any internal quantitative regulation in force in 
the territory of any contracting party on July 1, 1939, April 10, 1947, or March 24, 1948, at the option of 
that contracting party;  Provided that any such regulation which is contrary to the provisions of 
paragraph 5 shall not be modified to the detriment of imports and shall be treated as a customs duty for 
the purpose of negotiation. 
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7.  No internal quantitative regulation relating to the mixture, processing or use of products in 
specified amounts or proportions shall be applied in such a manner as to allocate any such amount or 
proportion among external sources of supply. 

 

8.  (a)  The provisions of this Article shall not apply to laws, regulations or requirements 
governing the procurement by governmental agencies of products purchased for governmental 
purposes and not with a view to commercial resale or with a view to use in the production of goods for 
commercial sale. 

 

  (b)  The provisions of this Article shall not prevent the payment of subsidies exclusively to 
domestic producers, including payments to domestic producers derived from the proceeds of internal 
taxes or charges applied consistently with the provisions of this Article and subsidies effected through 
governmental purchases of domestic products. 

 

9.  The contracting parties recognize that internal maximum price control measures, even though 
conforming to the other provisions of this Article, can have effects prejudicial to the interests of 
contracting parties supplying imported products. Accordingly, contracting parties applying such 
measures shall take account of the interests of exporting contracting parties with a view to avoiding to 
the fullest practicable extent such prejudicial effects. 

 

10.  The provisions of this Article shall not prevent any contracting party from establishing or 
maintaining internal quantitative regulations relating to exposed cinematograph films and meeting the 
requirements of Article IV. 

 

Article XX 

 

General Exceptions 

 

  Subject to the requirement that such measures are not applied in a manner which would 
constitute a means of arbitrary or unjustifiable discrimination between countries where the same 
conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be 
construed to prevent the adoption or enforcement by any contracting party of measures: 

 

  (a)  necessary to protect public morals; 
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  (b)  necessary to protect human, animal or plant life or health; 

 

  (c)  relating to the importations or exportations of gold or silver; 

 

  (d)  necessary to secure compliance with laws or regulations which are not 
inconsistent with the provisions of this Agreement, including those relating to customs 
enforcement, the enforcement of monopolies operated under paragraph 4 of Article II 
and Article XVII, the protection of patents, trade marks and copyrights, and the 
prevention of deceptive practices; 

 

  (e)  relating to the products of prison labour; 

 

  (f)  imposed for the protection of national treasures of artistic, historic or 
archaeological value; 

 

  (g)  relating to the conservation of exhaustible natural resources if such measures 
are made effective in conjunction with restrictions on domestic production or 
consumption; 

 

  (h)  undertaken in pursuance of obligations under any intergovernmental 
commodity agreement which conforms to criteria submitted to the CONTRACTING 
PARTIES and not disapproved by them or which is itself so submitted and not so 
disapproved;* 

 

  (i)  involving restrictions on exports of domestic materials necessary to ensure 
essential quantities of such materials to a domestic processing industry during periods 
when the domestic price of such materials is held below the world price as part of a 
governmental stabilization plan;  Provided that such restrictions shall not operate to 
increase the exports of or the protection afforded to such domestic industry, and shall 
not depart from the provisions of this Agreement relating to non‐discrimination; 

 

  (j)  essential to the acquisition or distribution of products in general or local short 
supply;  Provided that any such measures shall be consistent with the principle that all 
contracting parties are entitled to an equitable share of the international supply of such 
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products, and that any such measures, which are inconsistent with the other provisions 
of the Agreement shall be discontinued as soon as the conditions giving rise to them 
have ceased to exist.  The CONTRACTING PARTIES shall review the need for this sub‐
paragraph not later than 30 June 1960. 

 


